[Legal]

Smart Business: Product Labeling on Web Site (FDA Labels)

Hed: Reading Off the Same Label 

Deck: The FDA is Cracking Down on Web Sites. Does Your Site's Language Conform to Labeling Laws?

Summary: The FDA says that printing Internet addresses on product labels makes your Web site a virtual label. And that means your should steer clear of cyber-claims that you can't deliver on.

Pull quote: "Consumers are capable of distinguishing between product labels and Web sites." -- Timothy Willard, spokesman, National Food Processors Association

Warning! Printing your company's Internet address on a product label may be hazardous to your firm's health, and may cause serious legal problems.

If you run a small company and aren't heeding that advice, consider the fate of cranberry-products giant Ocean Spray. In January, the Food and Drug Administration slapped the juice-maker with an official warning: Ocean Spray’s claims on the company Web site that drinking fruit juice "reduces the risk of heart disease," lowers cholesterol and helps "fight cancer" violated U.S. product labeling laws. FDA officials say that the company opened its doors to enforcement when it printed its Internet address on product labels.

Ocean Spray has since removed the health claims, and is reviewing its options. But the legal wrangling over whether a company's Web site constitutes a product label or an advertisement is just beginning. Fortunately, say experts, companies can still navigate through this legal minefield by following a few simple rules of thumb.

A Cautionary Tale

For any company, large or small, that boasts an Internet presence Ocean Spray's experience could read as a classic cautionary tale.

"In many ways, our Web site is a typical company site," says Ocean Spray spokesman Chris Phillips. It includes a company history, corporate information, cranberry folklore, and -- until recently -- a "Health Issues" segment with a pile of scientific papers pointing to the health benefits of drinking fruit juice.

Ocean Spray maintains that this Web content is promotional, and meets industry standards for advertising. FDA officials say the Internet health claims exceed the bounds of advertisement, and pose a threat to public health.

Legal experts and analysts say the FDA is over-reaching its jurisdiction.

"We think that Web site content and label content are not the same thing," says Timothy Willard, spokesman for the National Food Processors Association, an industry trade group based in Washington, D.C. "Consumers are capable of distinguishing between product labels and Web sites."

A well-designed Web site can educate consumers in ways that neither product labeling nor advertising can, says Willard. Consumers who hunger for health and nutrition information, for instance, can now find that information -- and the science to back it up -- on many sites.

"The public benefits when information is made available on the Internet," says 

Susan Pitman, director of health communication at the International Food Information Council, a consumer advocacy group in Washington, D.C. 

Some 98 million adults currently use the Internet to research health and nutrition information. And while company Web sites aren’t always as unbiased as news media, brochures and toll-free numbers, more and more consumers are heading to the Net to hear what companies have to say about their own products.

But while consumer interest in company Web sites grows, so too does the interest of regulatory agencies.

Surf's Up

"We know the FDA has regular 'surfing' days," says James Phelps, a former FDA trial lawyer who is now a partner at Hyman, Phelps & McNamara in Washington, D.C. FDA officials deny that the agency is actively surfing the Web for labeling violations, but Phelps says he's seen an increase in the number of clients who have experienced similar encounters with the agency.

As for labels, U.S. laws regulate everything from typeface to type size and pictures, says Phelps, but the law is mum on Internet content. "There's a good argument to be made that the FDA has gone too far," he says. "The agency is really stretching to make the case that a Web site is a product label."

If printing an Internet address on your label is hazardous, Phelps wonders, what about all those toll-free numbers printed on the backs of labels? What about links from one Internet address to another? "Where would it end?" he asks.

A Cyber-Collision

Warning big companies to tone down their Web sites sends an equally big message to small companies. "This is a classic FDA approach," says Daniel Kracov, an attorney at Patton Boggs, a Washington, D.C., law firm with a large clientele of food producers. Historically, U.S. labeling laws have been flexible, he says, but a collision with the cyber-world was probably inevitable.

Fortunately, companies can navigate through this regulatory minefield by adhering to a few simple rules:

* Never promise something that your product can't deliver.

* Always provide a context for product claims. If you cite scientific research, make it available and keep it balanced.

* When possible, refer visitors to third-party Internet sites. And try to link your visitors directly to the scientists doing the research that backs up your company's product claim.

Most important, says Kracov, whether you run a big business or a mom-and-pop operation online make sure you have the corporate structure in place to balance the competing agendas of your marketers and legal advisors. "Companies need to strike a balance," he says. "You don't want the lawyers cutting off your marketers at their knees, but you don't want the marketers getting your company into trouble, either."

In other words, make sure that everyone's reading off the same label before you take your message online.

Related Links 

<a href="http://www.fda.gov">Food and Drug Administration</a>

<a href="http://www.foodsafety.gov"> FAQ about food safety</a>

<a href="http://www.oceanspray.com">Ocean Spray</a>

<a href="http://www.nfpa-food.org">National Food Processors Association</a> 

<a href="http://www.hpm.com">Hyman, Phelps & McNamara</a>

<a href="http://www.pattonboggs.com">Patton Boggs</a>
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