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Smart Business: Keeping Ex-Employees From Bad-mouthing the Company

Hed: Silence is Golden 

Deck: What can small companies do to prevent terminated employees from disparaging them?

Summary: 1,300 employees laid off by Amazon were offered financial inducements to sign an agreement prohibiting them from making any negative comments about the company. Union organizers have cautioned workers not to sign. What measures can small businesses take to prevent ex-employees from bad-mouthing them?

Pull quote: "While they are extraordinarily difficult to enforce, and are more expensive to enforce than is generally worth the exercise, what you hope is that, psychologically, people are going to feel somewhat restrained in saying bad things." -- James Redeker, attorney, Wolf, Block 

When online retail giant Amazon.com announced plans to lay off 1,300 workers on January 30, it offered them two weeks' pay plus six or 10 weeks' additional pay (depending on the job) and a $500 bonus if they signed an agreement containing, among other things, a promise not to bad-mouth the company. 

A good deal? Workers, who were given only 10 days to decide, weren't sure says Marcus Courtney, president and co-founder of Seattle's Washington Alliance of Technology Workers. WashTech, which had been trying to organize Amazon's Seattle-based customer-service staffers, urged employees not to accept the non-disparagement provision. Courtney denounced the tactics as "coercive bribery" and an "erosion of workplace rights." 

"A company needs to respect the rights of its employees," he says. "We're not talking about senior-level executives, who historically have been required not to bad-mouth the company, but of rank-and-file customer-service employees. We'll do whatever we can to combat this." 

In fact, WashTech organizer Gretchen Wilson says they are looking into the layoffs of the 350 Seattle customer-service workers to make sure that their attempts to unionize did not influence Amazon's decision to terminate them. "Most affected employees found it suspicious that they did not do layoffs in any other customer-service site," notes Wilson.

Ironically, Amazon received worse press for having demanded the non-disparagement clauses than if it hadn't bothered, says David Hagaman, an attorney at Ford & Harrison in Atlanta. So much for damage control: Amazon soon eliminated the non-disparagement clause for hourly customer-service and distribution center workers ‑‑ but not for other corporate employees. For customer-service workers, it extended the 10-day deadline to May. 

Non-disparagement agreements are nothing new, but massive layoffs in the dot-com and new economy sector have led employment specialists to re-evaluate their pros and cons, raising key questions: What creative measures can a business, especially a small business, take to stop ex-employees from bad-mouthing it? Can it simply pay employees to shut up – legally? Should it?

Minding Their Manners

"In the last 30 years, I've been putting non-disparagement agreements into virtually every agreement I throw out there," says attorney James Redeker of Wolf, Block, Schorr and Solis-Cohen in Philadelphia. "I like to have people mind their manners."

Adds Redeker: "This is not a constitutional issue. It's a contractual agreement that is bargained between the parties. I generally counsel clients to keep it vague because you can't begin to define non-disparagement in every possible circumstance." 

"I generally put in that the parties agree not to disparage or make negative comments about each other," says Atlanta attorney Eric Berezin of Powell, Goldstein, Frazer & Murphy, and that the terminated employee "can't say anything negative or voluntarily cooperate or participate in any future litigation against the company unless it's by court order or subpoena."  Employers, for their part, should refrain from disparaging terminated employees in the presence of co-workers, and when providing references, should avoid giving anything other than dates of service and salary, says Berezin.

Redeker warns companies not to be overly broad when drafting provisions: "You cannot control every supervisor and employee of the company. So rather than say 'We, Company X, will not disparage you,' you're better off saying 'The officers of Company X will not disparage you,' or 'Your direct line supervisors will not disparage you.' You really need to narrow who is going to be bound by the non-disparagement commitment."  

Money Talks

"Generally speaking, money talks," says Redeker, and employees will "probably be willing to keep their mouths shut if they get their nickel." Such agreements are enforceable if supported by an added benefit like extra salary, technically referred to as "consideration." But Redeker recommends paying in installments. "In a sense, you make it self-enforcing because if somebody violates that commitment, you stop paying them. What they end up with is having to sue you, which they aren't likely to do."

Since legally the company must give an extra benefit in exchange for the signed agreement, Berezin suggests stating that the money an employee would receive is in addition to what the employee would be entitled to under company policy. "As long as it's supported by consideration and there is no duress or coercion, courts aren't going to undo the agreement," he says.

"Every one of my agreements has a provision that says that the employee had a right to consult an attorney before signing the agreement," says Berezin, "and that the employee understands all the provisions and signs the agreement voluntarily and knowingly. " That way, the employee can't claim that he or she was coerced or that there was a mistake or misunderstanding. "Whether they avail themselves of a lawyer is a separate issue," says Berezin.

So Sue Me

Obviously, non-disparagement provisions are most palatable when mutual, says Berezin. "I've never done a severance agreement that didn't have a mutual non-disparagement clause in it, and I've never had anyone argue about it." A mutual provision – one that states that the employee agrees not to disparage the company and vice versa --works to everyone's benefit and enables both employee and company to maintain their respective integrity and dignity. "The minute it's not mutual, the employee will resent that you're trying to put something over on him," says Berezin.

Although he routinely represents employers, Redeker says he would advise employees not to sign a non-disparagement clause unless it's mutual. 

So what happens if an employee violates a non-disparagement agreement? First, the company must determine whether to enforce it, whether whatever was said was so bad that it caused damage. "You almost have to look at this in the same way you look at defamation," says Redeker, who quickly adds: "Intelligent lawyers counsel their clients not to bring defamation lawsuits, because all you do is republish the bad stuff in a public forum."

Putting in a liquidated damages provision never hurts, advises Berezin. That way, if an employee materially breaches any term or condition of the agreement, the employee will have to return the severance that's been paid. "But good luck trying to collect it!" he says. "That severance was spent way before they got it. And are you really going to sue someone over $2,500?"

"Honestly, I think employers would do themselves worse PR if they sued a former employee they've terminated for saying negative things," says John Putzier, president of FirStep, Inc. an HR consulting firm in Prospect, Pa. "That's the advice I would give. It doesn't have to be legal advice: it's common sense. I think the media would have a field day with that – the old David and Goliath story." 

"Just imagine how the company would look," says Berezin. "'This horrible employer laid us off, demanded non-disparagement, and when we went to tell the world what really went on, they sued.' That's one nightmare a company wouldn't need."

"The truth is, if someone loses their job and comes to your house and bad-mouths the employer, is the employer ever going to know?" asks Berezin. "It's almost an impossible provision to monitor. Non-disparagement clauses tend to be a "security blanket" for employers, says Berezin, and "make lawyers feel that they’ve put everything including the kitchen sink into the agreements."

Disparagement Online

But what if a terminated employee bad-mouths the employer on its Web site message board? Can the employer take action? "Yes," says Redeker, who has a case pending with just these facts: A former employee of a client went on the Internet, entered the company's chat room and proceeded to bad-mouth the organization and its principals.  

"We filed an action against AOL for the screen name," says Redeker. "There are some states where it's possible to bring an action against the online server and compel them to turn over the identity of the person with the screen name who is engaging in the defamatory or disparaging conduct." They then checked the name against those with whom they had non-disparagement agreements, and "Bingo!" says Redeker. "In this case, we've withheld substantial payments" -- hundreds of thousands of dollars in severance pay, millions of dollars in stock options.  The case will probably proceed to arbitration."

In general, though, you need to do an analysis of whether it's cost effective or worthwhile to proceed, says Berezin. "Don't lose sight of the PR issue that goes along with this. If we have to police these chat-rooms and bring lawsuits against people for what they say, what is that going to look like in the eyes of the public? There are a lot of things you can do from a legal standpoint, but does it really make sense from a business standpoint?  One malcontent bad-mouthing you is not nearly as bad as being an overbearing employer -- no one is going to come to work for you."

An Effective Deterrent 

After all is said and done, are non-disparagement clauses worth the effort? Yes, says Redeker: "While they are extraordinarily difficult to enforce, and are more expensive to enforce than is generally worth the exercise, what you hope is that psychologically people are going to feel somewhat restrained in saying bad things." If employees refuse to sign such an agreement and it's not that important to the client, there are other legal principles, such as "interference with contractual relations," that can keep ex-employees from badmouthing the company, says Redeker. 

"We're testing the limits of what kinds of releases we can get, but often the non-disparagement clauses have very little teeth in them," says Hagaman. "That's why you get back to the deterrent effect, which is the greatest thing you're buying."

Ultimately, experts on both sides of the issue agree that a company's best defense against disparagement is making sure that when employees leave, they leave with dignity. In fact, what helps even more is making sure they've been treated with dignity all along. That way, they can't say anything bad ‑‑ without making it up.

Putzier even recommends outplacement counseling to reduce bad-mouthing after termination. "The sooner people are re-employed, the less likely they are to come back at you." 

And don't be thin-skinned, advises Redeker. "If your business goes down the tubes and you have to lay people off, that doesn't mean they're going to think badly of you. Sometimes that's the way the world goes. If you have communicated with people well, and have treated them with dignity, and have acted in a way that they perceive to be fair, it's unlikely that they are going to say anything that is going to be offensive to you." 

Related Sites

<a href="http://www. firstepinc.com"> FirStep, Inc.</a>

<a href="http://www.fordharrison.com">Ford & Harrison</a>

<a href="http://www.pgfm.com"> Powell, Goldstein, Frazer & Murphy </a>

<a href="http://www.washtech.org"> Washington Alliance of Technology Workers</a>

<a href="http://www.wolfblockcom"> Wolf, Block Schorr and Solis-Cohen</a>
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